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Abstract: The main goal of the authors of this paper is to explicitly display the contract on the en-
gagement of catering capacities, concluded between the caterer and the tourist agency. The review 
of this contract, often in the practice of tourist workers, was carried out by presenting the basic legal 
provisions related to this contract. Additionally, the most interesting examples from the practice of the 
courts in Serbia is presented, where the parties to the court proceedings were the contractors from the 
contract on the engagement of catering facilities.
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1. INTRODUCTION 

Arising from the travel and residence of a person in a particular place, tourism, as a set 
of relationships and phenomena, is an object of interest by numerous authors. Among 
the authors dealing with this topic, the consensus was not reached on the very origin of 

tourism, more precisely - on the moment of its creation. The formation of tourism, some authors 
associate with the Ancient era, others with the period of the industrial revolution, while the third 
takes into account only the epoch of modern tourism. In the mid-nineteenth century, tourism is 
not only referred to the privilege of the rich. Better social conditions allowed all social layers to 
be included in tourism trips.

Nowadays, tourism can be seen as a branch of industry of utmost importance for the economy 
of each country. In some countries, it is at the very top of the national economy, right after the 
oil and automotive industry. Some countries base their strategy on increasing employment on 
tourism activities and investment in tourist facilities. The development of the tourism sector 
and the availability of tourist services to a wider circle of persons lead to numerous legal re-
lationships in this area that need to be precisely arranged and regulated. In our country, the 
most important regulations governing legal relations between persons that may come in the 
area of tourism are: Law on Obligations [1], Law on Tourism [2], Law on Public Skiing [3], 
Law on Consumer Protection [4], Special Advances in Tourism [5], Rulebook on the conditions 
and manner of performing catering activities, the manner of providing catering services, the 
classification of catering facilities and the minimum technical conditions for decorating and 
equipping facilities [6].

The provisions of the Law on Obligations prescribe three contracts that regulate the legal rela-
tions of persons which use tourist services. The contract on the trip organization is a contract 
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where the travel organizer obligates to obtain a set of services to the traveler, under which the 
law implies travel and accommodation services as well as related services. The traveler, ac-
cording to the legal provisions regulating this contract, is obliged to pay organizer of the trip 
one total price. The intermediary travel contract is based on the legal relationship between the 
intermediary and the passenger, where the intermediary undertakes to, on behalf of and for the 
account of passengers, conclude a contract on the organization of a trip or a contract providing 
the passenger with one or more independent services necessary for the realization of a trip or 
stay [7]. The traveler, on the other hand, obligates to pay the agreed fee for the above. In the two 
aforementioned contracts, a direct relationship between the organizer of travel and passengers, 
i.e. between the intermediaries and the passengers is defined in the legal provisions. In provi-
sions relating in the contract on the engagement of catering capacities in the immediate legal 
relation, there is a caterer and a tourist agency that appears as a tour operator.

2. THE CONCEPT AND CHARACTERISTICS OF THE CONTRACT  
ON THE ENGAGEMENT OF CATERING CAPACITIES 

In accordance to the provisions of the Law on Obligations, a contract for engaging in catering 
facilities, also known as the allotment contract [8], constitutes a contract by which the caterer 
obligates to make available a certain number of beds to the travel agency in a particular facility. 
All that applies to a certain period of time, as well as to pay the travel agency a commission 
and provide catering services to the persons advised by the travel agency. The travel agency 
obligates to try to fill the beds, made available by the caterers, or to notify the caterer in a timely 
manner in case of not being able to fill them, as well as to pay the price of the provided services 
if using the hotel facilities [1]. First of all, it can be seen that this is a gambling contract, dou-
ble-sided since both parties are obliged to execute a certain restriction as a counterfeit for the 
termination done by another contractor. As this contract is concluded by law for a certain peri-
od of time - most often this is the period of a particular tourist season, it is a contract with the 
permanent prestation. An agreement on the engagement of catering facilities is named a called 
contract and it is usually concluded as a type contract. Based on the provisions of the Law on 
Obligations, this is a formal contract.

Based on the concept of the contract on the engagement of catering capacities determined in this 
way, the contracting party of this contract is the caterer and the tourist agency. The term cater-
er refers to all persons who perform activities in order to meet the needs for accommodation, 
grocery, and beverage, with the use of various hotel and restaurant business techniques. In the 
context of the legally prescribed provisions of this contract, as a contracting party - caterer, the 
contract may be concluded by a company, entrepreneur: hotel, boarding house, hostel, lodging, 
accommodation, apartment, village tourist household, hunting villa, and hunting lodge. As a 
contracting party - a travel agency, this type of contract may be concluded by a company, an 
entrepreneur or a branch of a foreign legal entity that carries out the activity of a travel agency. 
The provisions of the Law on Tourism prescribe that the tourist agency’s activities include: 
organizing, offering, selling, and realizing tourist trips, excursions, and providing other usual 
services in tourism [2].

In legal theory, a division of this contract in three types is common. The first type is an allotment 
with which the travel agency has the right to cancel the accommodation capacities, partially or in 
whole, and is not obliged to compensate the caterer if, in the usual or agreed manner, the caterer is 
informed about the cancellation. In this way, there is a certain deviation from the principle of equiv-
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alence of cuts. However, the interest of the caterer is protected by the agency’s duty to timely inform 
him of the denunciation, with the remaining unused accommodation capacities remaining at his 
disposal. In the legal theory, the second modality of this contract is known as an allotment with the 
right option of a travel agency and it is reduced to the fact that the tourist agency has the authority to 
inform the caterers in certain deadlines whether they will use its accommodation capacities or they 
will remain at their disposal. The third form of this contract is known as „del credere” allotment. It 
implies the contracting of a clause obliging the travel agency to fill the engaged catering facilities, 
and in case it does not succeed, it is obliged to pay the caterer for an unused bed [7].

3. FORM OF CONTRACT ON ENGAGEMENT OF CATERING CAPACITIES

The provisions of the Law on Obligations regulate the conclusion of a contract on the engagement 
of catering facilities in written form. The legal sanction, as a consequence of the lack of necessary 
form, is that non-prescribed form contract has no legal effect. The law prescribes the possibility for 
the contract to produce its effect, despite the failure to conclude it in a legally prescribed form, if it 
is in accordance with the objective of the regulation that prescribes the obligatory form [7]. In law 
practice, the failure of the contracting parties to conclude a contract on the engagement of catering 
facilities in the law prescribed form did not lead to the nullity of the said contract, or to the release 
of contracting parties from the performance of contractual obligations. The second instance court 
accepted the factual situation established in the first instance court proceedings, where it was es-
tablished that the catering facility, in this dispute, provided the prosecutor with services related to 
the stay of athletes in the hotel, which he had contracted with the contracting authority of the men-
tioned services, sued in this dispute. Failure to comply with the form prescribed by the Law on Ob-
ligations, cannot relieve the respondent of the obligation to pay to the prosecutor in the name of the 
services rendered, given that the contract was completely realized by the prosecutor - the caterer, 
and that the defendant was familiar with the stated fact as well as the content of his obligation [9].

4. TRAVEL AGENCY OBLIGATIONS 

The tourist agency, as a contracting party in the contract on the engagement of catering facilities, 
is obliged to inform the caterers about the course of filling up accommodation capacities, and to 
inform the caterers timely, in agreed or usual deadlines, that it is not able to fill all the accommoda-
tion capacities on disposal. The Agency is obliged to submit a guest list to the caterer. The caterer 
is free to dispose of the capacities which are not marked in the guest list as full, starting from the 
date of receipt of the list during the entire period to which the list refers. After the expiration of the 
mentioned period, the agency again acquires the right to fill the engaged accommodation capacities.

For the tourist agency, as a contracting party to the contract on the engagement of catering fa-
cilities, it is forbidden to charge a higher price for catering services to those sent to the catering 
facility, than those prescribed by the contract on the engagement of catering facilities. After the 
catering services provided by the caterers, the travel agency is obliged to pay the caterer the 
agreed price of the mentioned services. Even if the services performed by the caterers were not 
of satisfactory quality, in the context of the concluded contract between the caterer and the tour-
ist agency, the agency is obliged to pay for the performed catering services, if it did not timely 
complain about the deficiencies of the performed services. In a situation where the caterer and 
the agency do not specify the required quality of services that the caterer is obligated to respect, 
and the caterer provides services at a lower level than expected, the agency is obliged to object 
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to the quality of the services provided on the spot, otherwise the complaint will not be taken into 
consideration, and the agency will be obliged to pay the caterer for the services rendered [10]. The 
caterer, as a contracting party of the contract on the engagement of catering facilities, is author-
ized to require the travel agency to pay an advance payment before performing catering services.

The law prescribes the obligation of the travel agency to issue a specially written document on 
behalf of a particular group to the persons who send it on the basis of a contract on the engage-
ment of catering capacities. It is non-transferable and contains the order to the caterer to provide 
the services mentioned therein. The mentioned document presents evidence that the person is a 
client of a tourist agency that has concluded a contract on engaging catering facilities with the 
caterer. In addition, the said document constitutes the basis for the settlement of mutual claims 
between the tourist agency and the caterer.

5. OBLIGATIONS OF CATERERS

In the context of the provisions of the Law on Obligations, the caterer is obliged to make availa-
ble the agreed number of beds and to provide the services listed in a written document issued by 
the agency to the persons sent by the travel agency. The stated obligation is final and non-trans-
ferable. Arranging with another tourist agency, the engagement of catering facilities already 
reserved on the basis of a contract on the engagement of catering facilities would constitute a 
violation of contractual obligations made by caterers [11]. The law prescribes the duty of equal 
treatment by the caterers towards the persons sent by the travel agency and based on the con-
tract on the engagement of catering facilities, as well as the persons with whom the caterer has 
directly concluded the agreement on catering services.

The caterer is prohibited from changing the agreed prices of catering services if he does not in-
form the tourist agency about this at least six months in advance. The law predicts an exception 
to the above rule, so the caterer is authorized to make a change in the agreed prices of catering 
services and without notifying the travel agency in the event of a change in the exchange rate 
that affects the agreed price. The new prices, the caterer is authorized to apply only after the 
expiration of one month from their delivery to the tourist agency, but the new prices do not pro-
duce an effect on the services for which the list of guests has already been delivered, as well as 
the reservations confirmed by the caterer.

By the agreement on the engagement of catering capacities, the caterer is obliged to pay the 
travel agency a turnover commission based on the stated contract. The specified commission 
is determined by the contract, in the percentage of the price of the catering services provided. 
In the event that the contracting parties fail to determine the commission rates determined by 
the contract, the travel agency is entitled to a commission determined by the general terms and 
conditions of the tour agency’s business or business practices.

6. THE RIGHT OF A TRAVEL AGENCY TO CANCEL THE CONTRACT  
AND „DEL CREDERE” CLAUSES

The law provides the tourist agency, as a contracting party to the contract on the engagement 
of catering facilities, to temporarily withdraw from the use of engaged accommodation capaci-
ties, without causing termination of the contract or creating a liability for damage to the caterer 
for itself, if it sends a notice of withdrawal from use at the agreed deadline. In the event that 
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the deadline in which the agency is obliged to notify the caterer of the withdrawal from use, is 
not determined by the contract, it will be determined on the basis of business customs in the 
catering industry [12]. The delay of the travel agency by sending a notice of withdrawal from 
the use of engaged accommodation capacities creates the right of the caterer to claim damages. 
The law prescribes the possibility for a travel agency to withdraw from the contract as a whole 
without the obligation to compensate the caterer in the event that the notice of denunciation is 
sent within the agreed time limit.

Contracting parties, for a specific obligation of the travel agency, may provide to fill the en-
gaged catering facilities with a contract. The said contractual clause is known in theory as a 
„del credere” clause. In the event that the agency as a contracting party for the engagement of 
catering capacities fails to complete the engaged catering facilities, it is obliged to pay to the ca-
terer compensation for unused bed in the day, as the other contracting party of the said contract. 
When the contracting parties envisage the specified clause, a travel agency, as a contracting 
party, it is not entitled, through a timely notice, to cancel the contract in whole or in part. In 
court practice, a case is known in which, according to the established facts, the caterer, the pros-
ecutor in the dispute and the tourist agency concluded a contract on the engagement of catering 
facilities, by which the caterer obliged the Agency to put its catering facilities at its disposal for 
a period of thirty days. The defendant in a dispute, a travel agency, needed to fill in those capac-
ities according to the contract stipulated by the shift schedule. As the respondent for one of the 
contracted shifts failed to provide guests who would fill the capacity of the caterers, the court 
obliged the respondent travel agency to pay compensation to the caterer on an unused bed in the 
day. The travel agency stated that the prosecutor was informed in advance of the cancellation 
of the arrival of one of the groups. The court based its decision in the sense of the provision 
of the Law on Obligations, which stipulates that a tourist agency cannot be released from the 
obligation to fill the capacity or otherwise pay a fee to the caterer by the unused bed in the day.

7. CONCLUSION

By analyzing the existing legal regulations, aiming legal relations that may arise in connection 
with the provision of tourist services and tourism in general, and with a special review of the 
contract on the engagement of catering capacities, it comes to the conclusion that the legal 
provisions concerning the said contract are regulated in an adequate manner. The legal relation-
ship between the caterer and the tourist agency, which may occur in case of the conclusion of 
the said contract, are well prescribed. Legal provisions that precisely prescribe the rights and 
obligations of the contracting parties reduce the possibility for contracting parties to carry out 
various misuses.

In addition, it is necessary to note that the accelerated development of tourism, creates the need 
for an appropriate legal framework to regulate the relations within it. Gradual transition to the 
field of information technologies is also noticeable in the field of tourism. It is usual for a trave-
ler to connect with a caterer through a computer and without the services of a tourist agency or 
other intermediary and provide services related to a tourist trip by itself. Since such a method of 
contracting is subject to numerous abuses, both by caterers and travelers, it is necessary to pre-
cisely regulate the duties of the participants in those legal relations. Also, legal sanctions in case 
of violation of the prescribed obligations should be regulated thoroughly. Hence, the tendency 
of the legislator should be directed in that direction.
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